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Grandparents (Careers-Such As Aunts or Uncles Or 

Other Family & Child Protection) 
Common Problems For Grandparents Or Careers 

1. Are you a grandparent/carer who is caring for or raising your grandchildren? 

2. Are you a grandparent/carer who is concerned about your grandchild’s safety or well-being? 

3. Are you stopped from seeing your grandchildren? 

 

What Is Family Law? 

Grandparents can use the Family Law Act to apply to court for orders that their grandchildren live with or spend 

time with them. You can do this whether the parents of the children are together or separated. 

The Family Law Act acknowledges the importance of children having a relationship with their grandparents.  

Grandparents are specifically mentioned in the Family Law Act as being able to apply to a court for orders to do 

with their grandchildren. However it is important to be aware that this does not mean that grandparents (or 

indeed parents) have an automatic right to have contact with the children. 

The Family Law Act makes it clear that the ‘best interests of the child’ are the main considerations when it 

comes to decisions about parenting. The focus of the Family Law Act is on the rights of children to know and be 

cared for by both parents and other people significant to their care, welfare and development, such as 

grandparents and other relatives. 

 

What Is Care & Protection Law? The Law May Change In This Area After October 2013 

The Children and Young Persons (Care and Protection) Act NSW is the law that applies in New South Wales when 

the Department of Family and Community Services (FACS) thinks it is necessary to intervene to protect a child 

or young person from neglect or abuse. Care and protection law is completely separate from and has nothing to 

do with family law. 

FACS is the NSW Government child protection agency. FACS can support families to look after their children, or 

can remove children from their parents if it thinks it is necessary for their safety, welfare and well-being or if they 

are at risk of harm. 

Grandparents can sometimes get involved when FACS makes decisions about the children and in some cases 

may be able to have the children placed in their care. You can apply to be joined as a party to Children’s Court 

proceedings started by FACS or the Court can join you as a party. 
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Children & Parenting 
How A Court Decides What Is In The Child’s Best Interests 

The Court will primarily look at: 

• the benefit to the child of having a meaningful relationship with both parents 

• the need to protect the child from harm 

The Court will also look at: 

• the views of the child (the importance given to the child’s views will depend on their age, maturity and 

level of understanding) 

• the child’s relationship with parents and others, including grandparents and other relatives 

• each parent’s willingness and ability to facilitate and encourage a close and continuing relationship 

between the child and the other parent 

• the effect of any change to the current situation on the child 

• the practical difficulties and expense involved in ‘spending time with’ and ‘communicating with’ a parent 

• the capacity of each parent and others to provide for the child’s needs (as a grandparent this may 

include your health, age and financial circumstances) 

• the maturity, sex, lifestyle and background (including culture and traditions) of the child and parents 

• if the child is Aboriginal or Torres Strait Islander, the child’s right to enjoy Aboriginal or Torres Strait 

Islander culture 

• each parent’s attitude to the child and to parenting 

• any family violence involving the child or a member of the child’s family 

• any family violence order that might exist 

• the desirability of making the order that is least likely to lead to further court proceedings 

• any other circumstance the Court thinks relevant. 

 

****** 

 

Are You Being Stopped From Seing Your Grandchildren? 
The Rights of Carer’s And Grandchildren 

Sometimes grandparents are stopped from having a relationship with their grandchildren. This can happen where 

the relationship with your own child has broken down (but the parents’ relationship remains intact), or where the 

parents have separated and one parent refuses to let you have anything to do with your grandchildren. It can 

also happen if you have been the primary carer for your grandchildren and the children’s parent returns to take 

the children back into their care. 
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Grandparents Do Not Have An Automatic Right To Have A Relationship With A Grandchild. 
However, Anyone Who Has An Ongoing Relationship With The Child, Or Any Other Person Who 
Can Show That They Are Concerned With The Care, Welfare Or Development Of A Child (Including 
Grandparents) May Apply To The Court For Parenting Orders.  

A Parenting Order can be an order that you can spend time with or communicate with the child. It will be up to the 

Court to decide what will happen, based on what is in the child’s best interests. 

If your child and/or their partner is refusing to let you see or speak to your grandchild you can take steps to try to 

change the situation: 

 

Going To Court 

If you are not able to resolve the dispute about contact with your grandchild through mediation you will have to 

apply to court for an order that you can spend time with or communicate with your grandchild. 

You can only lodge an application with the Court if you have a certificate from an accredited family dispute 

resolution practitioner to show that dispute resolution was attempted. There can be monetary penalties for a 

person who applies to the Court without first trying family dispute resolution. 

You will not need a certificate in some circumstances. For example, you won’t need one if the Court is satisfied 

that there are reasonable grounds to believe there has been or is a risk of abuse or family violence; if the matter 

is urgent or if a party is unable to participate – for example, because of a disability. 

 

Have You Been Caring For Your Grandchildren And The Parents Want Them Back In Their Care? 

If you are caring for your grandchildren with the informal agreement of the family you may want to think about 

formalizing the arrangement.  

You can do this by putting it in writing with both parents (getting Consent Orders) and registering that with the 

Court. This will clarify the arrangement and help if there are any disputes down the track about the care of the 

children. You should get legal advice about this. 

If you have been caring for your grandchildren informally and you don’t think it would be in the best interests of 

the children to resume living with their parents, you will need to think about starting court action to get orders 

that the children are to stay with you. 

 

Are You Concerned About Your Grandchildren's Safety? 

If you have concerns for your grandchild’s welfare or safety in their current living situation you can: 
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Talk To The Police 

If you hold fears for your grandchild’s safety you can talk to the police who may investigate your concerns. 

 

Consider Taking Legal Action Under The Family Law Act 

You (or any other person concerned with the care, welfare or development of the child) may be able apply to the 

Court for orders that the child lives with you. You should get legal advice before you do this. 

 

Report Your Concerns To The Department Of Family And Community Services (Facs) 

If you report your concerns to FACS you will be taking action under care and protection law, not family law. Care 

and protection law is completely separate from and has nothing to do with family law. 

FACS is the NSW Government child protection agency. FACS can support families to look after their children, or 

can remove children from their parents if they think it is necessary for their safety, welfare and well-being or if 

they are risk or harm. 

 

Will I Receive Any Financial Support If I Care For My Grandchildren? 

You may have an informal arrangement for the care of your grandchildren. For example, the parents may have 

agreed that you will care for the children, or they may have come to live with you because their parents were not 

in a position to care for them. 

You may have a more formal arrangement. For example, your grandchild may have been placed in your care by a 

Parenting Order made by the Family Court, through the Children’s Court or through the involvement of FACS. 

There are several Commonwealth payments available to assist grandparents raising and caring for children. As 

long as you have the legal responsibility and day-to-day care for your grandchildren, you may be eligible for 

financial assistance. You must have at least 35% actual care of the child to be eligible for family assistance. You 

generally will not be eligible for family assistance if the parent of the child also lives in the same household. 

 

Payments Through The Nsw Department Of Family And Community Services (Facs) 

If the Children’s Court has given FACS parental responsibility but you are the full time Authorized Relative Carer, 

you will receive a Statutory Care Allowance to help with the cost of caring for the child. This includes food, 

clothing, educational costs, travel, pocket money and so on. 

If you have the care of grandchildren through either an informal family arrangement or a Family Court Order you 

may be able to receive a Supported Care Allowance as a contribution towards the cost of caring for them if you 

can show a need for financial assistance. You will need to be assessed by FACS and they will take into account 

any other payments you receive. 
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Child Support - If you provide care for your grandchild for at least 35% of the time you may be able to receive 

child support from the child’s parents. You would have to apply for a child support assessment through the 

Department of Human Services (Child Support) (DHS Child Support). 

If you apply for child support both parents will be assessed. You cannot ask for an assessment against one 

parent only unless there are special circumstances - such as if one parent has died or you fear violence from 

that person if you ask for child support from them. 

 

STRESS FREE LEGAL HELP - GOLDMAN & CO LAWYERS PTY LIMITED 

As a leading Australian law firm, we pride ourselves on achieving the highest standards in providing legal services 

for you, without stress and without unnecessary cost. 

• We welcome your enquiries on:  

• 1300 343 560, 

•  legal@goldman-lawyers.com.  

• or via text / tweet/ chat.  

Visit www.goldman-lawyers.com to learn more, request a fee estimate or arrange a first free consultation with 

one of our senior lawyers. 

 
IMPORTANT - PLEASE NOTE 

The information contained here-in is necessary general in nature and not legal, financial or taxation advice and is general information. You 

must seek specific advice in relation to your circumstances and any use reliance or otherwise on this information is prohibited otherwise. 

Please note that until and unless a suitable costs and disclosure retainer agreement is in force and then subject to any conflict checks, we 

are not acting for you in your in your legal matter and we have not provided any specific legal advice to you. This email is not an offer or 

extension of any legal services or variation of any offer made to you until and unless agreed expressly in writing. Goldman & Co. Lawyers Pty 

Limited ABN 41613463175 

Liability limited by a scheme approved under professional standards legislation; Directors and employers who are solicitors are part of the 

scheme. ©2018 Goldman & Co Lawyers Pty Limited. This is general information only and not to be relied on as advice of any legal, taxation or 

financial nature for any purpose whatsoever and shall not be disseminated without the express written consent the copyright owner. 
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