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Divorce Proceedings In Australia 
No Fault Divorce In Australia – 12 Months Separation 

• The Family Law Act 1975 established the principle of no-fault divorce in Australian Law. 

• When granting a divorce, the Court does not consider why the marriage ended and the only ground for 

divorce is that the marriage broke down and there is no reasonable likelihood that the parties will get 

back together. 

 

Children  and Financial Matters Do Not Need A Divorce To Be Finalized 

• The granting of a divorce does not determine issues of financial support, property distribution or 

arrangements for children. It simply recognizes that the marriage has ended. 

 

Can I Apply For A Divorce? 

• You can apply for a divorce in Australia if either you or your spouse: 

• regard Australia as your home and intend to live in Australia indefinitely, or 

• are an Australian citizen by birth, descent or by grant of Australian citizenship, or 

• ordinarily live in Australia and have done so for 12 months immediately before filing for divorce. 

 

Living Under The Same Roof Can be Living ‘Separately’ 

• You need to satisfy the Court that you and your spouse have lived separately and apart for at least 12 

months, and there is no reasonable likelihood of resuming married life. It is possible to live together in 

the same home and still be separated. 

 

Seeking Legal Advice 

• You can obtain legal advice to understand your rights and responsibilities before applying for a divorce 

or other applications in relation to a divorce. A lawyer can help explain how the law applies to your case. 

 

What A Court Considers In Divorce Applications 

• The Family Law Act 1975 established the principle of no-fault divorce in Australian law. This means that 

a court does not consider why the marriage ended. 

 

 

http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/
http://www.comlaw.gov.au/Current/C2013C00639
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• The only ground for divorce is that the marriage has broken down irretrievably. That is, that there is no 

reasonable likelihood that you will get back together. You must have been separated for at least 12 

months and one day in order to satisfy the Court that the marriage has broken down irretrievably. 

• If there are children aged under 18, a court can only grant a divorce if it is satisfied that proper 

arrangements have been made for them. 

 
What Will A Divorce Cost? 

• There is a filing fee for divorce applications and your lawyer will also charge a fee. 

• In some cases; for example, if you hold certain government concession cards or you are experiencing 

financial hardship, you may be eligible for a reduced fee. 

 

Can I Oppose A Divorce Application? 

• If you have been separated for more than 12 months, there are few opportunities to oppose a divorce 

application. You can only oppose the divorce where: 

• there has not been 12 months separation as alleged in the application, or 

• the Court does not have jurisdiction. 

• If you do not want the divorce granted, you must complete and file a Response to Divorce and appear in 

person on the hearing date. 

• You need to set out the grounds on which you seek the dismissal in the Response to Divorce. 

• If you file a response, you should attend the divorce hearing. If you do not attend, the Court may decide 

the divorce application in your absence. If it is difficult for you to attend in person, you may ask the 

Court to appear by telephone. 

 
What If The Application Has Error Of Fact? 

• If you want the divorce granted but disagree with the facts in the Application for Divorce, you 

may file a Response to Divorce. 

• You need to state which facts you disagree with in the Response to Divorce. The errors might, 

for example, be that dates of birth are incorrect or the details regarding the children are no 

longer correct. You do not need to attend the hearing. 

 

When Should I File The Response To Divorce? 

• If you want to file a Response to Divorce, you need to file it: 

• if served in Australia – within 28 days of the application being served on you, or 

• if served outside of Australia – within 42 days of the application being served on you. 

 

http://www.federalcircuitcourt.gov.au/wps/wcm/connect/fccweb/forms-and-fees/court-forms/form-topics/divorce/form-response-to-divorce
http://www.federalcircuitcourt.gov.au/wps/wcm/connect/fccweb/forms-and-fees/court-forms/form-topics/divorce/form-response-to-divorce
http://www.federalcircuitcourt.gov.au/wps/wcm/connect/fccweb/forms-and-fees/court-forms/form-topics/divorce/form-response-to-divorce
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Do I Have To Attend The Divorce Hearing? 

• No children under 18 

• If there is no child* of the marriage aged under 18 years, you are not required to attend the court 

hearing. This applies for both sole and joint applications. 

• Joint application with children under 18 

• If you have made a joint application, you and your spouse are not required to attend the court hearing 

(even if there is a child of the marriage aged under 18). 

• Sole application with children under 18 

• If you have made a sole application and there is a child of the marriage aged under 18 years, you (the 

applicant) are required to attend the court hearing unless circumstances prevent you from attending 

(see below).  

• If there is no Response to Divorce, the other party is not required to attend, although they may do if 

they wish. 

• If a respondent has completed and filed a Response to Divorce, but does not oppose the application, he 

or she does not need to attend the hearing. 

• If a respondent has, in a Response to Divorce, opposed the application, the respondent must appear in 

person on the hearing date. 

• A child of the marriage includes: 
• any child of you and your spouse, including children born before the marriage or after separation 
• any child adopted by you and your spouse, or 
• any child who was treated as a member of your family prior to your final separation; for example, a step-

child or foster child. 

 

We Are Getting Divorced – Will Decisions About Future Arrangements For Our Children, Property 
And Maintenance Be Made At The Same Time? 

• The granting of a divorce does not decide issues about property and maintenance or parenting 

arrangements for your children. If you want to make arrangements about these issues you can: 

• make an agreement with your spouse and file it with a court, or 

• seek orders from a court, where you and your spouse cannot reach an agreement. 

• For parenting cases, you also have the option to make a parenting plan. If you want to apply for 

maintenance for yourself or a division of property, you must file a separate application within 12 months 

of the date the divorce becomes final. Otherwise, you will need the Court’s permission to apply. 

• We can provide you with more information on request. 

 
 
 
 

http://www.federalcircuitcourt.gov.au/wps/wcm/connect/fccweb/forms-and-fees/court-forms/form-topics/divorce/form-response-to-divorce
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I Have Applied For A Divorce, Is It Safe To Set A Wedding Date For My New Marriage? 

• You should not make firm plans to marry on a specific date until the divorce order is finalized. You may, 

however, complete and lodge a Marriage with an authorized celebrant before the divorce order is 

finalized. 

• If you intend to remarry, you must lodge the Notice of Intended Marriage with an authorized marriage 

celebrant at least one month before the date the marriage is solemnized, and comply with other 

requirements of the Marriage Act 1961. The authorized celebrant must sight a copy of the divorce 

order before the wedding can take place. 

• In most cases, the divorce order takes effect one month and one day after the divorce  is granted. You 

should not assume the divorce will be granted at the first court hearing. For example, you may be told at 

the hearing that you need to provide more information. 

We Want To Divorce but Have Been Married Less Than Two Years. We Understand We Have To Do 
Certain Things, What Are They? 

• If you have been married less than two years you will need to file a counseling certificate. To 

obtain a certificate you will need to attend counseling. The two years are calculated from the 

date of the marriage to the date of applying to the Court for a divorce. 

• You and your spouse must also have been separated for at least 12 months before applying 

for a divorce. 

 

I Married Overseas – Can I Get A Divorce In Australia? 

• If you were married overseas, you can apply for a divorce in Australia if either you or your spouse: 

• regard Australia as your home and intend to live indefinitely in Australia are an Australian citizen or 

resident, or 

• are an Australia citizen by birth or descent 

• are an Australia citizen by grant of an Australia citizenship 

• ordinarily live in Australia and have done so for 12 months immediately before filing for divorce. 

• You must provide the Court with a copy of your marriage certificate. If your marriage certificate is not in 

English, you need to file an English translation of it, and an affidavit from the translator. 

 
I Got Divorced Overseas- Is It Recognized In Australia? 

• You can apply for a divorce overseas. Australia will recognize a divorce if it was effected in accordance 

with the laws of that country. 

• Federal Circuit Court of Australia website. 

 

 

 

http://www.ag.gov.au/FamiliesAndMarriage/Marriage/Pages/Forms.aspx#_SoleMar
http://www.comlaw.gov.au/Current/C2014C00340
http://www.federalcircuitcourt.gov.au/wps/wcm/connect/fccweb/forms-and-fees/court-forms/form-topics/divorce/counselling-certificate-for-applicants-married-less-than-2-years
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STRESS FREE LEGAL HELP - GOLDMAN & CO LAWYERS PTY LIMITED 

As a leading Australian law firm, we pride ourselves on achieving the highest standards in providing legal services 

for you, without stress and without unnecessary cost. 

We welcome your enquiries on:  

• 1300 343 560, 

•  legal@goldman-lawyers.com.  

• or via text / tweet/ chat.  

 

Visit www.goldman-lawyers.com to learn more, request a fee estimate or arrange a first free consultation with 

one of our senior lawyers. 

 
IMPORTANT - PLEASE NOTE 

The information contained here-in is necessary general in nature and not legal, financial or taxation advice and is general information. You 

must seek specific advice in relation to your circumstances and any use reliance or otherwise on this information is prohibited otherwise. 

Please note that until and unless a suitable costs and disclosure retainer agreement is in force and then subject to any conflict checks, we 

are not acting for you in your in your legal matter and we have not provided any specific legal advice to you. This email is not an offer or 

extension of any legal services or variation of any offer made to you until and unless agreed expressly in writing. Goldman & Co. Lawyers Pty 

Limited ABN 41613463175 

Liability limited by a scheme approved under professional standards legislation; Directors and employers who are solicitors are part of the 

scheme. ©2018 Goldman & Co Lawyers Pty Limited. This is general information only and not to be relied on as advice of any legal, taxation or 

financial nature for any purpose whatsoever and shall not be disseminated without the express written consent the copyright owner. 
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